protection in external relations and an introduction to the practice of EU bilateral agreements. The chapter will then provide a snapshot of the environment-and-humanrights connection in EU law from an internal perspective, to demonstrate the political sensitivity of the issue. Against this background, the central part of the paper will identify six thematic areas in which entry points for the protection of environmental rights exist in the framework of EU bilateral agreements. The final section will offer a preliminary reflection of the human rights risks of current environmental external relations of the Union and possible avenues to tackle these risks in EU and international law.
The EU's external environmental action
Following the entry into force of the Treaty of Lisbon, it has become explicit that the EU's external environmental action is expected to support human rights in fostering the sustainable environmental development of developing countries, with the primary aim of eradicating poverty, and helping develop international environmental measures. Equally, all EU external action (notably in non-environmental policy areas, such as trade, development and human rights) is expected to contribute, inter alia, to the development of international environmental measures and developing countries' sustainable environmental development. 6 The implication of these specific dimensions of the principle of coherence in the EU external action is that there are indeed several ways in which the EU could use its external policies to tackle the linkage between environmental protection and human rights.
The above-mentioned Treaty provisions reflect the general principle of environmental integration in all EU policies and activities, 7 most likely sharing its unlikely justiciability at EU level. 8 It remains unclear whether and to what extent, following the entry into force of the Lisbon Treaty, the accession of the EU to the European Convention on Human Rights 9 and the legally binding force recognized to the European Charter on Fundamental Rights 10 (which also includes a provision on environmental integration 11 ) would have an impact on access to courts in relation to any shortcomings of EU bilateral agreements from the viewpoint of environmental rights. Nonetheless, relevant references in the EU Treaties, the Charter and the case law of the European Court of Human Rights (ECtHR) 12 can still be very influential in the development and implementation of EU bilateral agreements in practice. EU bilateral agreements have been concluded with a significant number of third countries that enjoy different types of relationships with the EU. While the name and overall aim of the agreement may change (Partnership and Cooperation Agreement, Association Agreements, etc.), 14 all these agreements tend to cover a variety of policy areas and generally include environmental provisions aimed both at pursuing environmental cooperation and at integrating environmental concerns in other policy areas, based on a cooperative and consultative approach. Earlier bilateral agreements tended to take a varied approach in terms of the legal strength and detail of environmental clauses, the selection of priorities for environmental cooperation, the specific cooperation areas in which the environmental concerns were integrated, and supporting institutional mechanisms. 15 More recent bilateral agreements, however, reflect a more coherent approach, whereby sophisticated clauses on environmental cooperation increasingly rely on international environmental standards. Since 2005 we can in fact identify a new wave of 'post-Global Europe agreements'
16 establishing obligations to effectively implement and enforce key multilateral environmental agreements (MEAs) in the context of trade and sustainable development chapters. 17 In addition, environment-specific cooperative monitoring and dispute-resolution mechanisms are set up in that context, requiring the involvement of environmental experts and allowing also for advice to be sought from Secretariats of multilateral environmental agreements (MEA).
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While bilateral agreements will be the focus of this chapter, it should be borne in mind that these agreements are implemented in the context of other tools of a legal and non-legal nature that the EU deploys in its bilateral relations to pursue environmental objectives. The negotiations of bilateral agreements are preceded by Sustainability Impact Assessments (SIAs), which contribute to identify trade-offs between the trade component of the agreement under negotiation and environmental protection in the EU and in the partner country.
19 SIAs thus often serve to address global environmental issues or instruments. 20 SIAs are mainly to feed into the negotiations of bilateral agreements, but their outcomes should also be taken into account in the implementation of these agreements, particularly because some of the recommendations emerging from SIAs may be addressed through other EU external relations tools, such as financial and technical assistance. For the vast majority of 14 which is composed of a series of unilateral EU legal instruments, whereby environment-related financial and technical support to third countries is provided on a thematic or geographic basis and is mostly sourced from the EU budget. EU's external assistance is increasingly targeting the implementation of key MEAs, as well as contributions to the reform of global environmental governance with the explicit objective of shaping it by the external dimensions of the EU's own environment and climate change policies. 22 In addition, the EU institutionalizes a plethora of policy dialogues with various individual developed and developing countries, and with various groups of third countries, for the periodic exchange of views on environmental priorities and respective negotiating positions. These exercises, which are mainly organized at the initiative of the EU, serve to develop specific action plans that also address global environmental issues. 23 They usually are carried out in addition to the meetings of the institutions created by EU bilateral agreements, as a means to follow up on, and facilitate implementation of, environmental cooperation clauses of bilateral agreements. Dialogues are expected to be informed by SIAs. They may also be used by the EU to support the understanding beyond its borders of certain pieces of EU internal environmental legislation with extraterritorial implications.
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While this contribution focuses on a textual analysis of EU bilateral agreements, future research on environmental rights in this context should also encompass their operation in practice through other external relations instruments. This will be particularly significant as the environmental provisions of EU bilateral agreements have been criticised for their open-ended nature, often avoiding details as regards the procedures and timeframes for implementation. 25 It has also been reported that formal differences in the wording of environmental clauses in bilateral agreements do not necessarily have an impact on their actual implementation, which instead rests with the provision of funding and the continued momentum provided by policy dialogue between the parties. 26 Opportunities for protecting environmental rights through the EU bilateral agreements thus need to be verified also in the context of other external relations tools. 
Setting the scene: Environmental rights within the EU
Before turning to the identification of specific entry-points for environmental rights in EU bilateral agreements, it is instructive to take stock of the limited extent to which environmental rights are recognised and protected within the EU. At the outset, it is clear that the EU internally has not embraced the protection and promotion of environmental rights to a significant extent. First of all, while environmental protection is included in the EU Charter of Fundamental Rights, the provision is not framed in human rights terms and is specifically qualified as a "principle"
28 that "shall be judicially cognizable only in the interpretation of [acts that implement it] and in the ruling on their legality." 29 In practice, in light of the case law on the environmental integration principle 30 after which the environmental provision of the Charter is modelled, 31 it is likely that the exercise of judicial review on the basis of the environmental provision of the Charter will be "restricted to verifying that the competent institution did not clearly exceed the bounds of its discretion or misuse its powers." 32 In addition, the Charter excludes that principles such as environmental integration can be used for direct claims for positive action by the Union institutions or Member States authorities. 33 Realistically, therefore, the value of the environmental provision of the Charter may only be that of an interpretative tool.
Ultimately, the environmental provision of the Charter signals that the EU is currently unable to uphold a substantive right to a decent environment, as is still ambivalent with respect to procedural environmental rights. 34 relation to access to justice in environmental matters both at Member State and at EU level contributes to project a shadow on the situation of environmental rights in the Union from an internal perspective. Member States still struggle to put in place and implement appropriate national procedures on access to courts for environmental matters, 39 partly due to the lack of progress on the Commission's legislative proposal for a directive in this area. 40 The ECJ has, therefore, had opportunity to stress that national regulations on access to justice in environmental matters must avoid making the exercise of the right impossible, or excessively difficult, in practice. 41 At EU level, on the other hand, the ECJ has 'obstinately clung to its rigid [Plaumann] doctrine' on standing, and 'practically barred' environmental NGOs and individuals from bringing cases to EU courts to review the legitimacy of EU environmental acts. 42 The practice has continued after the adoption of the Charter, and does not seem to be set to change notwithstanding the amendments introduced by the Lisbon Treaty, 43 or the censure of the Compliance Committee of the Aarhus Convention.
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This regrettable situation is compounded by the extremely narrow scope for administrative review of EU acts under the regulation implementing the Aarhus Convention at the level of the EU institutions, 45 and its 'extremely restrictive' interpretation. 46 And notwithstanding a host of compelling legal arguments for the ECJ to depart from its (excessively) restrictive approach to standing in environmental matters at EU level, 47 the reluctance of the 'EU institutions to be challenged by environmental organisations' persists. 
Opportunities
Possibly because of the political sensitivity attached to environmental rights within the EU, the Union has not used its bilateral agreements with third countries to contribute to the protection of environmental rights. Nevertheless, several existing areas of environmental cooperation provide fertile ground for promoting environmental rights through EU bilateral agreements, including: environmental assessments, traditional knowledge, corporate environmental accountability, forest protection, and climate change. While these have not yet led to an actual practice of the Union to actively promote or at least protect environmental rights beyond its borders, they still represent concrete opportunities that could be readily seized, should the Union consider itself ready to do so.
a) Environmental Impact Assessment
Several agreements concluded by the EU with third countries include cooperation clauses specifically targeting environmental impact assessments (EIA). 49 Under these clauses, the EU could engage partner countries in utilizing EIAs for assessing also impacts on environmental rights. EIAs under EU environmental law, in fact, inherently target human health protection, 50 and in particular the EIA Directive already includes impacts on "human beings" among those to be assessed. 51 In addition, the existing legal obligation for consultations with potentially affected individuals and communities may provide for possible consideration of human rights implications of proposed developments that may not be specifically covered by the text of the Directive. Furthermore, the EU could use cooperation clauses on EIA to operationalize jointly with third countries relevant international guidelines adopted under the Convention on Biological Diversity (CBD) that have a human rights dimension. These would be the case of the CBD Guidelines on the incorporation of biodiversity-related issues into EIAs, 53 which call within EIAs for an assessment of several human rights-related issues. These include: inter-related "socio-economic, cultural and human-health" impacts; changes to access to and rights over biological resources; social change processes as a result of a proposed project; sensitive species that may be important for local livelihoods and cultures; activities leading to displacement of people; and impacts on societal benefits and values related to land-use functions. In addition, the CBD Akwé: Kon Guidelines provide specific suggestions to assess cultural, environmental and social impact assessment regarding developments proposed to take place on, or which are likely to impact on, sacred sites and on lands and waters traditionally occupied or used by indigenous and local communities.
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The EU's own experience, however, in using EIAs internally in a biodiversityinclusive manner (thereby also considering human rights impacts on indigenous and local communities) has so far been quite limited. 55 As a consequence, a future attempt by the Union to use environmental assessments so as to protect environmental rights abroad may not be considered very credible unless internal regulation and practices improve. letter by making reference to the need for "prior informed consent" of relevant indigenous peoples and local communities before access to traditional knowledge can be granted. It thus uses language that is more in line with relevant human rights instruments, 59 but which remains controversial in the CBD context.
b) Traditional knowledge
60
Cooperation on traditional knowledge sits at the intersection between international biodiversity law and the protection of the human rights, but is so far circumscribed to EU cooperation in Latin America and the Caribbean. It has, however, the potential to become much more prominent in the near future with partners in other regions. This is due to the adoption in late 2010 of a new international instrument under the CBD framework -the Nagoya Protocol on Access and Benefit-sharing (ABS) 61 from genetic resources and traditional knowledge, which has significant implications from a human rights perspective. 62 Despite its often ambiguous language, the Protocol requires parties to take appropriate measures to ensure that traditional knowledge associated with genetic resources is accessed with the PIC of local and indigenous communities or with their approval and involvement. 63 It also requires that benefits arising from the utilization of such knowledge, as well as benefits arising from the use of genetic resources held by communities, are shared in a fair and equitable way and on mutually agreed terms with them. 64 These requirements are complemented by several other legal obligations of procedural nature that reflect both the recognition of communities' customary laws and procedures by domestic legal systems and to the establishment of mechanisms to facilitate implementation of ABS-related regulations with regard to traditional knowledge. 65 In addition, the future parties to the Nagoya Protocol are to proactively support communities' implementation of national ABS regulations, by empowering and preparing them to develop ABS arrangements. 66 The implementation of all these provisions will be particularly challenging, in developed and developing countries alike, 67 thus providing a fertile group for cooperation both on legislative development and on institutional and stakeholder capacity-building. As 59 Notably, the UN Declaration on the Rights of Indigenous Peoples, UN Doc. A/RES/61/295 (2007). 60 Note that reference to 'prior informed consent', one of the key tenets of the UN Declaration on the Rights of Indigenous Peoples cannot be found in the text of the CBD, but rather in a decision adopted by its governing body, namely the Work Programme on Article 8(j), where general principle 4 refers to 'prior informed consent or prior informed approval from the holders of such knowledge, innovations and practices' (CBD Decision V/16, Article 8(j) and related provisions, UN Doc. UNEP/CBD/COP/5/23 (2000)). Nonetheless, evidence of CBD parties' inability to unequivocally adopt the concept of 'prior informed consent' can be found in the text of the Nagoya Protocol, where reference is made throughout to 'prior informed consent or the approval and involvement of indigenous and local communities.' For a discussion, E Morgera and E Tsioumani, 'Yesterday, Today and 63 Nagoya Protocol, Article 7. 64 Ibid, Article 5(1)-(2). 65 Ibid., Article 12. 66 Ibid., Articles 21-22. 67 the prompt ratification of the Protocol is considered essential for the EU "to continue to lead international biodiversity policy," 68 the Union's role in supporting developing countries in facing the implementation challenges of the Protocol, 69 including at the bilateral level, 70 can be expected to be equally relevant for EU's leadership in this area.
c) Corporate Environmental Accountability
Corporate environmental accountability, a term endorsed by the international community at the 2002 World Summit on Sustainable Development (WSSD), 71 can be understood as the legitimate expectation that reasonable efforts will be put in place, according to international standards, by private companies and foreign investors for the protection of a certain global interest or the attainment of a certain internationally agreed environmental objective.
72 This is another area in which environmental protection and human rights intersect, in particular with respect to natural resource development by private companies and the rights of indigenous peoples and local communities. 73 The EU external and internal action on corporate environmental accountability has been through different phases due to both the uncertain fate of multilateral efforts in this area and also changes in direction of EU policies. In parallel, integration of corporate environmental accountability in the EU external relations has been subject to an evolution. 74 As early as in 1999 the European Parliament called on the Commission and the Council to develop a legal basis for establishing a European multilateral framework governing companies operating worldwide.
75 EU 'domestic' regulation, however, was not enacted to that end, although, at the multilateral level, the EU presented itself as a global leader on corporate accountability issues. 76 The EU thus appears more willing to address these issues externally than internally. 68 Commission, 'Communication on our life insurance, our natural capital: an EU biodiversity strategy to 2020' COM (2011) 244 final, at 7. 69 The various implementation challenges that will be faced by developing countries are outlined in detail at Art. 22 of the Nagoya Protocol ("Capacity"). 70 78 This possibility appears to find confirmation in the EU Foreign Affairs Council's support 79 for the operationalization of the UN Framework on Business and Human Rights. 80 It also underlies indications by the European Commission of the possibility to report on EU companies' compliance with initiatives for promoting corporate environmental accountability in the mining, oil and gas sectors and promote the adoption of criteria for EU companies investing in third countries. 81 In this light, existing cooperation clauses in EU bilateral agreements could allow for a transparent and participatory process through which the EU, its Member States, the third country or region governments and relevant stakeholders agree upon specific procedures to monitor the environmental impacts of European companies operating outside of the EU, in the framework of ongoing political dialogues and EU's external funding opportunities. at the global 84 and regional level.
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Its linkages with human rights are well established in international legal instruments, once again with a particular focus on indigenous peoples. 86 Recently the EU has developed a sectoral bilateral approach to forest-related cooperation, though the conclusion of specialized bilateral agreements called "voluntary partnerships agreements" (VPA) under its Forest Law Enforcement, Governance and Trade (FLEGT) initiative. 87 FLEGT already provides opportunities for addressing environmental rights: the relevant Action Plan foresees that the Commission will "work to address …local and indigenous peoples' rights to the forests they depend on for a living." 88 The VPA signed with Ghana, 89 for instance, includes in the definition of legal harvest, reference to national legal norms with social, cultural and labour dimensions.
90 This is then coupled with a commitment from the third country to review its national legal framework where it does not support sustainable forest management. 91 This could be interpreted as including also the interactions between forest protection and human rights, thereby opening the door for a bilateral dialogue on the definition of this concept using the national legislation of the third country as a departure point. This understanding seems to be confirmed by the explicit reference in relevant EU instruments on external thematic funding to the "promotion on the ground of community-based forest management and respect for local and indigenous peoples' rights over forestland." country stakeholders in the definition of the legality of timber: the annex to the VPA includes the provision that the definition of legal harvest needs to be agreed with local stakeholders. 93 And the participation of various stakeholders, including human rightsholders, in forest-related decision-making is indeed considered an essential element of sustainable forest management in relevant international instruments. 94 An NGO report, however, underscored that EU external assistance programming documents provided insufficient information on the involvement of local communities in the VPA negotiating process or on the impacts of the FLEGT initiatives on legal and institutional coherence in the partner country. 95 So while this is probably the only thematic areas of EU bilateral external relations where work is already ongoing on environmental rights, it is still too early to determine whether it is operating effectively or even whether it can serve as a model for other areas of EU bilateral cooperation.
e) Climate change
Climate change is undoubtedly the environmental issue that has received the highest priority and has been most systematically integrated into EU external relations. This may be explained by the ascent of climate change at the international level from an environmental issue to a development and global security challenge. 96 At the EU level, climate change had already been singled out by the European Council as a key challenge in the late 1990s and followed up by various policy proposals. 97 Several other policy initiatives followed, such as the launch in 2007 of the Global Climate Change Alliance, 98 and the issuance in 2009 of a White Paper on Adaptation encouraging the systematic inclusion of climate change adaptation into all EU external policies, particularly in the area of trade, development cooperation and security. 99 In parallel, EU legislation on climate change has been increasingly refined, reflecting the evolution of the international climate change regime. 100 The treatment of the international climate change regime in the EU external relations has accordingly been characterised by a significant evolution. Initially, the inclusion of climate change in the EU external action tools was very generic 101 or specifically geared towards encouraging the ratification and implementation of the Kyoto Protocol, as reflected in certain bilateral agreements. 102 This was linked to the EU international efforts to ensure the Kyoto Protocol entry into force notwithstanding the declaration by the United States of their intention not to ratify it. 103 More recently, the EU has prioritised climate change through all its external relations tools, focusing in particular on the creation of a global carbon market and carbon finance. This has occurred in tandem with developments in EU environmental legislation, the implementation of which will intertwine with the Union's external action at all levels. 104 Notable linkages between internal and external action include the support for the establishment of carbon trading schemes in other regions with a view to expanding the global carbon market first in countries belonging to the OECD, and later in emerging economies, including in sub-federal or regional entities. 105 They also include a non-binding provision on climate finance for developing countries, 106 and the opportunity to establish joint projects between EU Member States and third countries on renwable energy. 107 This sophistication in the EU approach to climate change has become increasingly visible in all external relations tools. Notably, post-Global Europe agreements include unprecedented cooperation clauses wholly devoted to climate change or significantly detailed language on cooperation on trade and climate change. Recent agreements therefore contain operative provisions focusing on specific aspects of climate change cooperation, such as: mainstreaming climate change in all policy areas, supporting both mitigation and adaptation, supporting trade measures and/or removing trade obstacles to facilitate the implementation of the international climate change regime, facilitating technology transfer and supporting the international carbon market. 108 Climate change has also become the number-one priority for EU external funding. This is true for its funding on a geographic basis, 109 including for cooperation with industrialised countries. 110 It is equally true in the context of the the Union's thematic funding for the environment, a portion of which is reserved to specific initiatives related to climate change and renewable energy. 111 Overall, climate change certainly represents a frontrunner area for environmental integration in EU external relations. So far, however, it has not included notable human rights dimensions. This is surprising as increasingly questions are been raised internationally as to potential and actual negative impacts on human rights of climate change response measures. 112 These questions should be particularly relevant for the EU, including from the viewpoint of a coherent application of the international climate change regime and the Convention on Biological Diversity. 113 Against this background, the European Parliament commissioned a study exploring opportunities of integrating climate change within EU human rights diplomacy or including human rights concerns in EU external climate change action. 114 The study pointed to the possibility to integrate human rights criteria (such as participation, nondiscrimination, equality and attention to vulnerable groups) into impact assessments of mitigation policies supported by the EU externally, 115 and to include climate change concerns in human rights dialogues. 116 Notably, the study stresses the importance of favouring better access to courts. 117 It also recommends the creation of a "bottom-up accountability and recourse mechanism" to check that EU external climate change assistance is not used for projects that negatively impact on human rights. 118 It remains to be seen whether any of these proposals will be taken up by the EU.
Risks and Avenues
The above-outlined opportunities for using the EU's bilateral agreements to support environmental rights to a great extent represent a potential that has not yet been realized. On the other hand, as Daniel Augenstein has aptly pointed out, the more the EU engages in environmental protection initiatives beyond its borders, the more it incurs in the risk of violating or contributing to violations of human rights of thirdcountry residents affected by the extraterritorial implications of EU environmental measures. 119 Several avenues are arguably available to address missed opportunities in relation to the promotion of environmental rights, or at least violations of environmental rights, both within and outside the EU.
Within the EU, 120 the European Parliament could use (or threat to use) its veto power on the conclusions of EU bilateral agreements 121 to push for explicit consideration of environmental rights implications in the Sustainability Impact Assessments that are carried out during the negotiations of EU bilateral agreements. 122 The European Parliament could also use its budgetary powers to ensure that environmental impact assessments or strategic environmental assessments undertaken in the context of the EU's external assistance planning 123 include environmental rights implications. In addition, the European Ombudsman may provide an avenue for individuals and NGOs to raise failures to respect procedural environmental rights in the development and implementation of EU bilateral agreements as instances of maladministration. 124 This concept has been interpreted quite extensively, and could include, for instance, departures by the European Commission from its own guidelines on stakeholder consultations. As this avenue is limited to EU citizens and any natural or legal person residing or having its registered office in a Member State, 125 one could imagine that EU-based environmental NGOs may take this opportunity with regard to EU external action.
Under EU agreements (in particular, the post-Global Europe agreements), another option would be to use the bilateral cooperation bodies that have a clear responsibility for monitoring and following up on certain environmental cooperation clauses. These joint institutions, however, have been developed specifically in connection with new "trade and sustainable development chapters" of the bilateral agreements, so it remains uncertain whether in practice they will at all affect non-trade-related areas of environmental cooperation. 126 Nonetheless, the separate, multi-stakeholder advisory bodies that are also established under the post-Global Europe agreements can submit findings and opinions to the parties on the sustainable development aspects of the bilateral agreement's implementation. 127 In that respect, it cannot be excluded that these multistakeholder fora could bring to the attention of the parties to bilateral agreements questions related to environmental rights.
Beyond the EU legal system, the EU could find itself brought before the European Court of Human Rights for failing to ensure that its external environmental policies do not contribute to human rights violations in third countries, particularly when external action is linked to internal regulation with extraterritorial effects. And, as access to justice at the EU level continues to be very challenging on environmental matters, 128 the EU could also be brought before the European Court of Human Rights for failing to provide access to justice and effective remedies to third-country victims in Union courts. 129 In addition, the institutional structure underpinning the Aarhus Convention could foster increased transparency in the EU external relations, as recently called for by a coalition of environmental NGOs. 130 The Aarhus Convention includes an obligation for its parties to "promote the application of the principles of this Convention in international environmental decision-making processes," 131 which could arguably extend to decision-making processes under EU bilateral agreements dealing with environmental matters. The relevant guidelines of the Aarhus Convention on this provision, however, appear limited to "multilateral" processes. 132 In all events, this may be quite a theoretical option at this stage: the Convention Compliance Committee has yet to receive its first submission related to parties' obligation in international fora. On the other hand, it would not be too far-fetched to imagine that certain cases could be at least brought to the attention of the Meeting of the Parties to the Convention, for naming and shaming purposes, if bringing them before the Compliance Committee is not an option.
Preliminary conclusions
Environmental rights are a sensitive topic for the EU, as clearly demonstrated by the limited development of the linkage between the environment and human rights in the framework of the EU's internal legal system. This, however, does not mean that the EU will not take initiatives in this regard externally. In fact, without entering into the merit of whether this could be considered a double standard, the EU should systematically consider how (rather than whether) its bilateral agreements could promote environmental rights in third countries. This is called for both by its constitutional objective of ensuring coherence between human rights and environmental protection in its external relations, and by the Union's ambition to play a leadership role in environmental affairs. There are indeed several opportunities for the EU to contribute to environmental rights on the basis of bilateral agreements' clauses on environmental impact assessment, corporate environmental accountability, traditional knowledge, forest protection and climate change.
While seizing existing opportunities for promoting environmental rights through bilateral agreements may depend also on the willingness of third countries, at the very least the EU should ensure that its bilateral agreements and related external relations tools do not lead to negative impacts on environmental rights beyond its borders. To that end, the present mapping exercise has preliminary identified a few avenues to hold the EU accountable. There remains, however, much scope for policy and academic debate as to the suitability and accessibility of these and other possible venues to counterbalance the increasing reach of EU external environmental action and inherent risks of negative impacts on environmental rights.
